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APPEARANCES WILL BE BY ZOOM OR IN PERSON  
 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 

 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz0

9 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 1.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY U.S. BANK, 
NATIONAL ASSOCIATION, AS TRUSTEE 
* TENTATIVE RULING: * 
 

 
The hearing on the motion is taken off-calendar based on the Stipulation to Resolve and 
Dismiss Action between Navid Bahrami and U.S. Bank filed December 6, 2021.  
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-01528 
CASE NAME: CARTER VS. SMOTHERS 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY TRAVIS 
CARTER 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 3.  TIME:  9:00   CASE#: MSC18-01528 
CASE NAME: CARTER VS. SMOTHERS 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY DONTE 
CARTER 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 4.  TIME:  9:00   CASE#: MSC18-01528 
CASE NAME: CARTER VS. SMOTHERS 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ANDRE 
CARTER 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 5.  TIME:  9:00   CASE#: MSC18-01528 
CASE NAME: CARTER VS. SMOTHERS 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ANTOINE 
CARTER 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 6.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS RICK HAMPTON 
HEARING ON MOTION TO/FOR RESP TO REQ FOR PROD OF DOCS SET 
1;ADMISSIONS, FILED BY RICK HAMPTON 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 
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 7.  TIME:  9:00   CASE#: MSC19-01048 
CASE NAME: JOHN BROSNAN VS CLARISSA DEGUI 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY JOHN 
BROSNAN 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 8.  TIME:  9:00   CASE#: MSC19-01288 
CASE NAME: ANGELINA BELARSKI VS BRITTANY 
HEARING ON MOTION TO/FOR ORDER COMPELLING COMPLIANCE W/DEMAND 
FILED BY BRITTANY ARNOLD, DENNIS MCGOVERN 
* TENTATIVE RULING: * 
 
Denied, without prejudice. The motion is defective in several obvious respects. The proof of 
service is dated October 19, 2021. There is no proof of service indicating that the moving papers 
were served after the date and time for this motion were assigned by the Clerk’s office on 
October 20, 2021. The exhibits attached to the Declaration of Edgar Hawkyard appear to be 
from another case entitled Friedland v. Sung in San Mateo Superior Court. There is no 
Memorandum of Points and Authorities. The Notice of Motion indicates that the physical 
examination requested is for all three plaintiffs, but the Declaration of Edgar Hawkyard indicates 
that it is only for Angelina Belarski.  
 

  

 9.  TIME:  9:00   CASE#: MSC19-01898 
CASE NAME: FORTUNAS VS. RAPEL 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF CROSS COMPLAINT & 
ANSWER FILED BY FORTUNAS, LLC, ROBERT H SCRIBNER 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 Cross-Defendants Joseph E. Raphel et al.’s Motion to Dismiss Cross-Defendants’ 

Special Motion to Strike as Moot in Light of Amended Cross-Complaint; or in the Alternative, for 

Leave to Conduct Limited Discovery Pursuant to CCP § 425.16(g) scheduled for hearing on 

January 20, 2022 is advanced to December 23, 2021, 9:00 a.m. 

 Plaintiff’s Special Motion to Strike Portions of Cross-Complaint and Answer is continued 

to December 23, 2021, 9:00 a.m.  
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10.  TIME:  9:00   CASE#: MSC19-02408 
CASE NAME: SWENINGSEN VS. GUPTA 
HEARING ON MOTION TO/FOR ORDER AWARDING ATTORNEY FEES FILED BY 
WILLIAM C SCOTT JR 
* TENTATIVE RULING: * 
 
 Granted. No opposition.  

  

11.  TIME:  9:00   CASE#: MSC20-01574 
CASE NAME: JD WALKER  VS RIVERSTONE APART 
HEARING ON MOTION TO/FOR COMPEL RESPS TO DISCOVERY SERVED & REQ 
FOR SNCTNS FILED BY RIVERSTONE APARTMENTS, LP 
* TENTATIVE RULING: * 
 
Dropped per moving party. 

  

12.  TIME:  9:00   CASE#: MSC20-01574 
CASE NAME: JD WALKER  VS RIVERSTONE APART 
HEARING ON MOTION TO/FOR COMPEL RESPS TO DISCOVERY SERVED & REQ 
FOR SNCTNS FILED BY RIVERSTONE APARTMENTS, LP 
* TENTATIVE RULING: * 
 
 Dropped per moving party. 

  

13.  TIME:  9:00   CASE#: MSC20-01843 
CASE NAME: MCELROY VS TOYOTA MOTOR SALES, 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom.  
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14.  TIME:  9:00   CASE#: MSC20-02548 
CASE NAME: COLORADO VS. U GYM 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF PLTF & REQ FOR 
SANCTIONS FILED BY U GYM, LLC 
* TENTATIVE RULING:  
 
Granted. Plaintiff is ordered to appear for deposition on a mutually agreed upon date no later 
than January 14, 2022. If Counsel cannot or will not agree upon a date, they shall appear by 
Zoom in Department 33 at 10:00 AM on December 16, 2021 and the Court will pick a date and 
time for the deposition. Sanctions are denied.  
 

  

15.  TIME:  9:00   CASE#: MSC21-00018 
CASE NAME: CLARK CONSTR VS VITAULIC CO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CLARK 
CONSTRUCTION GROUP-CALIFORNIA, LP FILED BY VICTAULIC COMPANY 
* TENTATIVE RULING: * 
 
Continued by the Court to January 6, 2022.  

  

16.  TIME:  9:00   CASE#: MSC21-00573 
CASE NAME: BANK OF AMERICA  VS ROBERT P Z 
HEARING ON MOTION TO/FOR DEEM REQUESTS FOR ADMISSIONS ADMITTED 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

17.  TIME:  9:00   CASE#: MSC21-00858 
CASE NAME: BAY AREA RESIDENTIAL VS LAIS 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT FILED BY DONALD LEE RHODES, RAY E ROBINSON 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 
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18.  TIME:  9:00   CASE#: MSC21-01073 
CASE NAME: CURNISHA STEPHENS VS TLC HOMES 
HEARING ON DEMURRER TO COMPLAINT of STEPHENS FILED BY TLC HOMES 
LLC, CARYN FACULNA, JANICE HENDERSON 
* TENTATIVE RULING: * 
 
 Continued to 1/20/22 at 9:00 a.m. in Dept. 36. 
 

*This case shall be reassigned to Department 36, the Honorable Clare Maier effective January 2022. 

 

  

19.  TIME:  9:00   CASE#: MSC21-01073 
CASE NAME: CURNISHA STEPHENS VS TLC HOMES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to 1/20/22 at 9:00 a.m. in Dept. 36. 
 

*This case shall be reassigned to Department 36, the Honorable Clare Maier effective January 2022. 

 

  

20.  TIME:  9:00   CASE#: MSC21-01504 
CASE NAME: PRICE VS.  TROTTER 
HEARING ON MOTION TO/FOR STRIKE THE COMPLT FILED BY DOMONIQUE 
TROTTER 
* TENTATIVE RULING: * 
 
 
Please see line 21. 
 

  

21.  TIME:  9:00   CASE#: MSC21-01504 
CASE NAME: PRICE VS.  TROTTER 
HEARING ON DEMURRER TO COMPLAINT of PRICE FILED BY DOMONIQUE 
TROTTER 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer and motion to strike, filed by defendant Domonique 
Trotter, with respect to the complaint of plaintiffs Brenda and Reginald Price. The demurrer is 
sustained with leave to amend. The motion to strike is moot. Any amended complaint shall be 
filed and served on or before December 20, 2021.  
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I. Brief Factual Background 

Plaintiffs Brenda Price and Reginald Price (“plaintiffs”) are the adult children of Dorothy 
Vernita Williams, who, prior to her death in August of 2020, suffered from multiple health 
problems. (Complaint, ¶¶18-21, 46.) (For clarity, the parties will be referred to by their first 
names. No disrespect is intended.) Dorothy also had another child, Monique Williams, who died 
in June of 2018, having lived at home with Dorothy until her death. (Complaint, ¶16, 22.) 
Defendant Domonique Trotter is Monique’s adult daughter and Dorothy’s granddaughter, who 
held herself out as Dorothy’s live-in caregiver in 2018. (Complaint, ¶¶5, 25.)  

Plaintiffs filed a verified complaint on July 6, 2021, alleging, in sum, that their relationship 
with their mother was harmed because defendant became the intermediary between Dorothy 
and others, receiving medical information and failing to share it, installing cameras in Dorothy’s 
home that monitored her visits, etc. Plaintiffs allege that their mother’s testamentary intent in 
2011 was to leave her property to her three living children in equal shares. (Complaint, ¶17.) 
Since Dorothy’s death, defendant has told them they are receiving nothing and defendant is 
receiving all of Dorothy’s assets. (Complaint, ¶51.) Plaintiffs assert that Dorothy’s home was 
purportedly transferred to a living trust in Dorothy’s name in January 2020, but the document 
contained erroneous information and was not recorded until after her death. (Complaint, ¶¶52-
57.)  

Plaintiffs allege they have made a written request for “a copy of the will or trust,” and that 
defendant has “not yet provided and estate planning documents” to them. (Complaint, ¶58.) 
Aside from an alleged statement by defendant that she was receiving “everything,” the 
complaint makes no reference to the contents (or whereabouts) of any challenged testamentary 
document.  

Plaintiffs do not allege the identity of any personal representative or successor in 
interest. Still, they have brought this action against Domonique, only naming her in the first 
cause of action for financial elder abuse, not the other causes of action for quiet title and 
cancelation of deed, which are only alleged against Doe defendants.  

After efforts to meet and confer consistent with her statutory obligations, defendant filed 
this general demurrer, raising failure to state facts sufficient to constitute a cause of action, as 
well as uncertainty. She also moves to strike paragraphs 24, 27, 31, 35, 39, 43, 44, 45, 46, 47, 
49, 59, 87-108, 109-112, and the prayer for relief lines 1-10. Plaintiffs oppose both motions. 

In a tentative ruling, the Court continued the hearing on this matter to permit further 
briefing on standing. Both parties submitted supplemental briefs, which the Court has reviewed. 

II. Demurrer  
A. Standard 

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. 
Stone (1986) 178 Cal.App.3d 10, 20.) For purposes of ruling on a demurrer, all material facts 
properly pleaded are treated as true, but not contentions, deductions, or conclusions of fact or 
law. (Moore v. Conliffe (1994) 7 Cal.4th 634, 638, citing Serrano v. Priest (1971) 5 Cal.3d 584, 
491.) The grounds for a demurrer must appear on the face of the challenged pleading, or from 
matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

B. First Cause of Action for Financial Elder Abuse  
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The sole cause of action asserted against defendant is for financial elder abuse. 
Defendant demurs based on failure to state sufficient facts, pursuant to Code of Civil Procedure 
§ 430.10 (e).  

1. Plaintiffs’ Allegations Insufficient to Establish Standing 
a) No Allegations Re Personal Representative 

Actions must be prosecuted in name of the real party in interest and a complaint that 
fails to state facts to establish a party’s standing fails for failure to state a cause of action. (See 
Code Civ. Proc. § 367.) A person who otherwise would lack standing to sue on a claim or to 
enforce the rights of another may be authorized by statute, but the complaint should allege the 
facts establishing standing.  

A cause of action that survives the death of a plaintiff “passes to the decedent’s 
successor in interest.” (Code Civ. Proc., § 377.30.) Only the decedent’s personal representative 
may commence an action “or, if none, by the decedent’s successor in interest.” (Code Civ. 
Proc., § 377.30; see Probate Code § 58 [defining term], and § 8400 [requiring appointment].)  

Welfare & Institutions Code section 15657.3 (c) states that a cause of action for financial 
elder abuse survives the death of an abused elder. Subdivision (d) discusses standing, and 
does not alter the provisions of Code Civil Procedure, § 377.30. Welfare & Institutions Code 
section 15657.3 (d) provides: 

(1) Subject to paragraph (2) and subdivision (e), after the death of the elder 
or dependent adult, the right to commence or maintain an action shall pass to the 
personal representative of the decedent. If there is no personal representative, the 
right to commence or maintain an action shall pass to any of the following, if the 
requirements of Section 377.32 of the Code of Civil Procedure are met: 

(A) An intestate heir whose interest is affected by the action. 

(B) The decedent’s successor in interest, as defined in Section 
377.11 of the Code of Civil Procedure. 

(C) An interested person, as defined in Section 48 of the Probate 
Code, as limited in this subparagraph. As used in this subparagraph, “an 
interested person” does not include a creditor or a person who has a claim 
against the estate and who is not an heir or beneficiary of the decedent’s 
estate. 

(2) If the personal representative refuses to commence or maintain an action 
or if the personal representative’s family or an affiliate, as those terms are defined 
in subdivision (c) of Section 1064 of the Probate Code, is alleged to have committed 
abuse of the elder or dependent adult, the persons described in subparagraphs (A), 
(B), and (C) of paragraph (1) shall have standing to commence or maintain an action 
for elder abuse. This paragraph does not require the court to resolve the merits of 
an elder abuse action for purposes of finding that a plaintiff who meets the 
qualifications of subparagraphs (A), (B), and (C) of paragraph (1) has standing to 
commence or maintain such an action. 

(Emphasis added.) 
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In other words, subparagraph (1), like Code of Civil Procedure § 377.30, indicates the 
right to commence an action passes to “the personal representative of the decedent.” While 
some situations (where a personal representative refuses to bring suit pursuant to subparagraph 
(1) or is disqualified based on wrongful actions pursuant to subparagraph (2)) allow other 
persons to bring an action for elder abuse, those situations each require, in some form, the 
alleged unavailability or nonexistence of the personal representative.  

Plaintiffs must allege the identity of the personal representative, or that no personal 
representative exists.  

b) No Allegations Re Successor in Interest 

“[D]ecedent’s successor in interest,” as used in Code of Civil Procedure, § 377.30 means 
the beneficiary of the decedent’s estate or other successor in interest who succeeds to a cause 
of action or to a particular item of the property that is the subject of a cause of action. (Code Civ. 
Proc., § 377.11.) Typically, a decedent’s property “passes on the decedent’s death to the person 
to whom it is devised in the decedent’s last will or, in the absence of such a devise, to the 
decedent’s heirs as prescribed in the laws governing intestate succession.” (Prob. Code, § 
7000.) Consistent with this principle, the right to damages for elder abuse, which would 
otherwise belong to Dorothy, passes according to her wishes.  

Practically speaking, in order to show they are successors, plaintiffs need to allege what 
Dorothy’s wishes were. They have not described what would happen if any allegedly invalid 
estate plan did not exist. In other words, plaintiffs’ relationship to Dorothy as her heirs or adult 
children is only relevant if she (1) would have died intestate, absent undue influence, or (2) the 
will and/or trust she made without being influenced would have transferred income or property to 
plaintiffs. Neither of these scenarios is adequately alleged. Plaintiffs, while alleging Dorothy’s 
testamentary intent in 2011 (to divide her assets equally between her three living children), do 
not allege she maintained any intent to provide for her adult children until the time of any undue 
influence.  

Plaintiffs must allege their pecuniary interest in the outcome here.  

c) Interested Person / Intestate Heir Whose Interest is Affected  

Finally, the concept of “interested persons” that may bring an elder abuse action is more 
limited than plaintiffs suggest.  

The mention of “intestate heirs” in Welfare and Institutions Code section 15657.3 
(d)(1)(a) is qualified by the phrase, “whose interest is affected.” Probate Code section 48 does 
not nullify this qualification. “To be an ‘interested person’ for purposes of instituting or 
participating in a particular proceeding under Probate Code section 48—and, by extension, 
under subdivision (d) of Welfare and Institutions Code section 15657.3—the person must have 
an interest that may be impaired, defeated, or benefited by the proceeding.” (Lickter v. Lickter 
(2010) 189 Cal.App.4th 712, 718.) This narrower reading of “interested persons” is discussed at 
length in Lickter. (Id. at pp. 724-728.)  

While plaintiffs acknowledge the case, their own discussion of the decision highlights a 
fundamental problem with the complaint. Specifically, plaintiffs appear to assume they have 
alleged that the personal representative committed elder abuse, which they have not alleged, as 
discussed above.  
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The narrower reading of “interested persons” is also not contradicted by Estate of Lowrie 
(2004) 118 Cal.App.4th 220, where the plaintiff granddaughter was alleged to be a successor 
trustee and beneficiary of the estate, absent the defendant’s (her uncle’s) undue influence. The 
reading is also supported by other cases. (See, e.g., Olson v. Toy (1996) 46 Cal.App.4th 818 
832 [plaintiffs were heirs and entitled to inherit under decedent's will, if not for the undue 
influence of one defendant, who allegedly induced decedent to execute a trust in defendants’ 
favor].) 

While plaintiffs are correct that a probate proceeding is not required to determine 
plaintiffs are Dorothy’s children, their assertion that “merely being children is sufficient” is 
incorrect. Plaintiffs’ pecuniary interest must be affected by the action in order to have standing. 
A purposefully disinherited person, for example, would not meet this requirement, regardless of 
that person’s relationship with a decedent.  

Plaintiffs have failed to sufficiently allege standing.  

2. Sufficiency of Facts  

Defendant demurs to the first cause of action based on failure to state facts sufficient to 
constitute a cause of action.  

To state a cause of action for financial elder abuse under Welfare & Institutions Code § 
15610.30(a)(1-3), the plaintiff must allege that the defendant took, secreted, appropriated, 
obtained, or retained real or personal property of an elder or a dependent adult for a wrongful 
use or with intent to defraud or both, assisted in such activity, or achieved those ends through 
undue influence.  

“Undue influence” means “excessive persuasion that causes another person to act or 
refrain from acting by overcoming that person’s free will and results in inequity.” (Welf. & Inst. 
Code, § 15610.70 (a).) 

Here, plaintiffs allege defendant used “affection” to “gain access” to Dorothy's bank 
accounts, “initiated changes to Dorothy's property rights” with secrecy and haste, and took 
advantage of Dorothy's weakened state to “unjustly receive” Dorothy's property. (Complaint, 
¶¶90, 99.)  

Defendant argues a failure to establish the harm to Dorothy since she was the trustee of 
her own living trust. While Dorothy may not have been deprived of her home while alive, 
plaintiffs do allege defendant’s actions caused “a divergence from Dorothy’s long-held 
testamentary intent,” and that she deprived Dorothy of her funds. (Complaint, ¶91.) These 
allegations sufficiently plead harm. (See Welf. & Inst. Code, § 15610.70 (a)(4) [describing 
factors to be considered in determining the occurrence of undue influence, including “any 
divergence from the victim’s prior intent or course of conduct or dealing.”]) 

Aside from the issue of standing, discussed above, the first cause of action has been 
adequately pleaded.  

C. Uncertainty 

Defendant’s demurrer is also based on uncertainty, a grounds essentially unsupported 
by any argument. The Court construes this as an admission on defendant’s part that uncertainty 
is not a ground for the Court to sustain its demurrer. (See Rule of Court 3.1113.)  
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Further, uncertainty is a disfavored ground for demurring to a complaint (A.J. Fistes 
Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695), and a demurrer for 
uncertainty will be sustained only when the pleading is such that the responding party cannot 
even discern what it must respond to. (Williams v. Beechnut Nutrition Corp. (1986) 185 
Cal.App.3d 135, 139.) The complaint here meets that low bar. The Court expects that any 
lingering issues can be illuminated through discovery. (Khoury v. Maly’s of Calif., Inc. (1993) 14 
Cal.App.4th 612, 616 [“demurrer for uncertainty is strictly construed, even where a complaint is 
in some respects uncertain, because ambiguities can be clarified under modern discovery 
procedures”].) 

The demurrer is overruled on this ground. 

D. Speculative pleading 

Defendant takes issue with the complaint’s repeated references the plaintiffs’ “belief” as 
to what the “evidence will show” if plaintiffs are given a “reasonable opportunity for future 
discovery.” The Court does not view this as particularly problematic. The cautious language is 
consistent with the complaint being verified, some facts not being within the personal knowledge 
of plaintiffs, and the requirements of Code of Civil Procedure, § 128.7 (b)(3).  

The demurrer is overruled on this ground. 

E. Second and Third Causes of Action 

Defendant also challenges the sufficiency of the causes of action for quiet title and 
cancelation of deed, but, as noted by the opposition and apparently conceded by defendant 
(Memorandum in Support of Motion, 8:25-26 [“Trotter does not demur to them directly”]), these 
causes of action have not been alleged against her and she may not therefore demur to them. 
(See Code Civ. Proc., § 430.10 [permitting parties against whom a complaint has been filed to 
object by way of demurrer].)  

The demurrer to the second and third causes of action is overruled. 

F. Punitive Damages 

Lastly, the demurrer challenges plaintiffs’ request for punitive damages based on an 
insufficient allegations for oppression, fraud, or malice, as required by Civil Code section 3294. 
But “a demurrer tests the sufficiency of the factual allegations of the complaint rather than the 
relief suggested in the prayer of the complaint.” (Venice Town Council v. City of L.A. (1996) 47 
Cal.App.4th 1547, 1562.) A motion to strike is the appropriate vehicle to attack allegations 
requesting improper relief. (Saberi v. Bakhtiari (1985) 169 Cal.App.3d 509, 517.) 

III. Motion to Strike 

Defendant moves to strike the following paragraphs from the complaint: 24, 27, 31, 35, 
39, 43, 44, 45, 46, 47, 49, 59, 87-108, 109-112, and prayer for relief lines 1-10. In light of the 
above ruling that plaintiffs fail to state a cause of action against defendant, there is no pending 
cause of action against defendant and the motion to strike is moot.  
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22.  TIME:  9:00   CASE#: MSC21-01504 
CASE NAME: PRICE VS.  TROTTER 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Continued to March 2, 2022 at 8:30 in Department 36. 
 

This case will be reassigned to Department 36, the Honorable Clare Maier effective January 2022. 

 

  

23.  TIME:  9:00   CASE#: MSC21-01614 
CASE NAME: NOEL AGUAYO  VS CITY OF WALNUT 
HEARING ON DEMURRER TO COMPLAINT of AGUAYO FILED BY CITY OF 
WALNUT CREEK 
* TENTATIVE RULING: * 
 

Before the Court is Defendant City of Walnut Creek (“Defendant” or “City”)’s Demurrer to 

Plaintiff’s Complaint pursuant to Civ. Code § 430.10(e). The Demurrer relates to Plaintiff Noel 

Aguayo (“Plaintiff” or “Aguayo”)’s Complaint. The Complaint pleads causes of action against 

Defendant for (1) Discrimination Based on Race (Civ. Code §12940(a)), (2) Discrimination 

Based on Religion (Civ. Code §12940(a)), (3)Hostile Work Environment (Civ. Code §12940(j)), 

(4) Retaliation (Civ. Code §12940(j) and (k)), and (5) Failure to Prevent Discrimination, 

Harassment, and Retaliation (Civ. Code §12940(j) and (k)). 

 As set forth below, Defendant’s demurrer is overruled on Counts One, Two, Four and 

Five. Defendant’s demurrer on Count Three (Hostile Work Environment) is sustained with leave 

granted to Plaintiff to amend his complaint as set forth below.  

A. General Factual Background 

 
Plaintiff is a Latino male of Mexican descent who was employed by the City of Walnut 

Creek in October 2017 as a Level-I Traffic Technician. (Complaint ¶13). At the time Plaintiff was 
hired, he had a long history of working in traffic engineering and throughout the time he worked 
there he had the most experience, except for senior technician Mike Gruppo (“Gruppo”). (¶14, 
15). Upon hiring, Plaintiff was told he would likely be promoted to Level-II technician within two 
years (¶16), however the criteria for promotion was ill-defined and subject to Gruppo’s 
subjective assessment. (¶17). Plaintiff performed his job satisfactorily. (¶18).  

 Almost immediately after beginning his employment, Plaintiff was taken aback by the 

“immediate, and non-stop, Pro-Trump, anti-Mexican, anti-immigrant, and anti-Muslim rhetoric 

that permeated the workplace.” (¶20). Plaintiff alleges that Gruppo’s supervisors, Karlan Larson 

(“Larson”) and Richard Payne (“Payne”) knew of these conversations and because of this, 

Plaintiff felt wary of reporting the non-stop “racist, political banter” that occurred at work.¶22)  In 

addition, Gruppo would often openly pray to his Christian faith-based God in the middle of the 
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office with other employees. (¶21). Plaintiff is not a Christian and was made uncomfortable by 

these actions. ¶(7, ¶21).  

 On or about January 26, 2018, Plaintiff and Gruppo were driving back from working in 

the field with Mr. Gruppo listening to a right-wing talk show radio. (¶26). During the drive, 

Gruppo said something to the effect of “What do you think about the wet backs being sent back 

to Mexico” and “Why can’t these wet backs do it legally?” (¶23). Plaintiff deflected but later that 

day told Gruppo he thought the political Trump talk was racist and asked him to stop. (¶24). 

Gruppo refused. (¶24). On the same day, Plaintiff reported to Larson that Gruppo had been 

making racist comments like “wetback” among others, to which Larson replied “Well, you know, 

that’s Mike. He can get animated sometimes.” (¶25). Nothing changed in the workplace and in 

February 2018, Plaintiff again reported the racist banter to Larson, who replied “Noel, that’s how 

Mike is.” (¶27). The next day when Plaintiff arrived at work, Gruppo and another employer were 

talking about Trump politics and laughing at racist political memes. (¶28). Gruppo looked at 

Plaintiff in a way that let Plaintiff know Gruppo knew he had been reported. (¶28).  

 In or about April 2018, the City started a pole inspection project. At some point, Plaintiff 

spoke with traffic technicians to let them know that the lines were not always being properly 

painted and to keep a higher standard. (¶29). One employee who he spoke to, Belanger, replied 

it wasn’t his “fucking problem” and “who the fuck” did Plaintiff think he was to tell him what to do. 

(¶30). Plaintiff reported this interaction to Larson who told him to report these types of issues to 

him directly instead of speaking to technicians. (¶31). Plaintiff alleges Belanger was not 

reprimanded for swearing in the office because he is not Mexican, brown-skinned, Latino and/or 

because he engaged in Christian faith-based activities at work. (¶32). During the remainder of 

2018, Plaintiff made multiple complaints about the racist banter to Larson, Payne and human 

resources and learned that nothing would change. He was told to stick it out as Gruppo was 

almost retired. (¶33).   

 On or about March 27, 2019, Plaintiff arrived early to work and Gruppo asked him for 

some reports that he would need for a morning meeting. Plaintiff apologized for not having them 

in already, and provided them. (¶34). After Gruppo’s meeting, he called Plaintiff into their lab 

where Gruppo became animated and loud. (¶35). Gruppo perceived Plaintiff to be aggressive 

and became aggressive with Plaintiff. (¶35). Gruppo claims that at the end Plaintiff called him “a 

fucker” which Plaintiff denies. (¶36). Larson then came out of his shop, stated he heard the 

language, and attempted to write Plaintiff up. (¶36). Plaintiff reached out to his union about 

contesting the write up but was concerned that in doing so, he would have to disclose all the 

racist banter and problems and that he would suffer greater consequences at work through 

retaliation, discrimination, and harassment. (¶37). In compromise, Plaintiff agreed to sign the 

write up if they re-wrote it. (¶37). Plaintiff alleges the write-up was in retaliation for, and 

continued harassment, for complaining about the racist comments at work, not praying at work, 

and because of his race, religion or national origin. (¶38). Plaintiff alleges that other employees 

who are of the Christian faith, have also cursed at work but have not been reprimanded. (¶39). 

 A few days later, Plaintiff went to Payne to discuss his career with the City. Payne told 

him he should see a doctor because he was too easily agitated, defensive and had an 
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inappropriate communication style. (¶40). In May 2019, Plaintiff reported the harassment and 

discrimination to human resources and though a meeting was held with his union rep, nothing 

changed in the workplace. (¶41). In the summer of 2019, Plaintiff again reported to human 

resources about the discrimination, retaliation, and harassment based on race and religion but 

no action or investigation was undertaken. (¶42). During this time, Gruppo became critical of 

Plaintiff’s work. In December 2019, Payne informed Plaintiff that he was promoting Belanger 

and not Plaintiff. (¶44). Plaintiff alleges Belanger had significantly less experience, was less 

knowledgeable, and produced lower quality work. (¶44). When Plaintiff explained his experience 

level compared to Belanger, Payne informed there was possibly a mistake in the promotion 

decision and he would investigate. (¶45). Shortly after his promotion, Belanger told Plaintiff he 

was now his boss and then told him to “fuck off” without reprimand. (¶47). On or about July 16, 

2020, Plaintiff sent an email requesting an explanation as to why he was still a Level-I technician 

but had been doing Level-II tasks and even training Level-II technicians. He received no reply to 

the email. (¶48).  

On or about July 24, 2020, Plaintiff was notified that he was being laid off due to financial 

reasons and Covid-19 effective August 23, 2020. (¶49). Plaintiff was the only person in his 

department to be laid off. (¶49). After his termination, Plaintiff spoke to human resources and 

Payne and asked Payne if he had been fired because “Mike did not like me cause he’s racist?” 

to which Payne said “At the end, it was your work.” (¶50). Plaintiff alleges he was considered an 

essential worker and should not have been laid off. (¶51).  

 Plaintiff filed a Charge of Discrimination with the California Department of Fair 

Employment and Housing (DFEH) and received a Notice of Right to Sue. (¶1, 2).  

B. Standard for Demurrer 

 “A demurrer tests the sufficiency of a complaint and admits all facts properly pleaded.” 

Setliff v. E.I.Du Pont de Nemours & Co. (1995) 32 Cal. App. 4th 1525, 1533. The court assumes 

the truth of the allegations asserted but does not assume the truth of “contentions, deductions, 

or conclusions of law.” California Logistics, Inc. v. State of California (2008) 161 Cal. App. 4th 

242, 247. The court can further look at those facts that “reasonably can be inferred from those 

expressly pleaded, and matters of which judicial notice has been taken.”  Fremont Indemnity 

Co., 148 Cal. App. 4th at 111. If a complaint does not sufficiently state a cause of action, “but 

there is a reasonable probability that a defect can be cured by amendment, leave to amend 

must be granted.” Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal. 4th 26, 38. 

          Defendant asserts that the Plaintiff’s Complaint is subject to demurrer pursuant to Civ. 

Code 430.10(e) (failure to state a claim). 

C.  First Cause of Action: Discrimination Claims Based on Race or National Origin  

 Government Code §12940(a) (FEHA) makes it unlawful for an employer to discriminate 

against an employee based on the employee’s race or national origin. In order to make a prima 

facie case of discrimination under the FEHA, a Plaintiff must allege that he or she: (1) was a 

member of a protected class; (2) was qualified for the position sought or was performing 
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competently in the position already held; (3) suffered an adverse employment action, such as 

termination, demotion, or denial of an available job; and (4) some other circumstance suggests 

discriminatory motive. Guz v. Bechtel Nat., Inc. (2000), 24 Cal 4th 317, 355.   

 Defendant’s reliance and discussion of the Plaintiff’s claims under the entire McDonnell-

Douglas standard is not appropriate on demurrer as that analysis goes far beyond the 

pleadings. At this point in the proceedings, the court need only look at the complaint and facts 

pled there in or judicially noticed to determine whether Plaintiff has adequately pled a prima 

claim for discrimination. Caldwell v. Paramount Unified School District (1995) 41 Cal. App. 4th 

189, fn 7 (to survive demurrer, plaintiff must only plead a prima facie case of discrimination 

under the McDonnel Douglas test). The plaintiff has met that prima facie burden.  

Plaintiff has alleged that he is Latino and of Mexican descent and therefore a member of 

a protected class. He has alleged he was qualified for his work and that his job performance 

was satisfactory. Defendant argues Plaintiff cannot allege he had a satisfactory job performance 

because of a write-up and other instances of discipline. However, Plaintiff alleges that those 

write-ups and discipline were not valid and were in fact part of the overall discrimination. Plaintiff 

produced evidence that he suffered an adverse employment action, when he was not promoted 

despite being qualified and when he was terminated from his employment when similarly 

situated employees were not. Finally, he has sufficiently alleged a discriminatory motive. Plaintiff 

alleges that he was written up because of his race or national origin for conduct for which non-

Hispanics were not disciplined. He alleges that he was passed over for a promotion by a non-

Hispanic employee despite being significantly more qualified. Finally, he alleges that his 

termination (and he was the only termination in his entire department) came after repeatedly 

reporting harassment and discrimination to human resources.  

Plaintiff has pled a prima facie case of employment discrimination based on race and as 

such defendant’s demurrer on cause of action one is overruled.  

D. Second Cause of Action: Discrimination Based on Religion 

 As for the religious discrimination claim, Plaintiff is essentially alleging a claim for 

“reverse religious discrimination.” Under such claim, Plaintiff is alleging that he was not 

discriminated against for his own religious beliefs, but rather because he refused to participate 

in the religious belief of his employer. See Noyes v. Kelly Services (2007) 488 F. 3d 1163, 1168-

1169 (“it is the religious beliefs of the employer, and the fact that [the employee] does not share 

them, that constitute the basis of the [religious discrimination] claim.”). A claim for reverse 

religious discrimination does not require quite the same kind of showing as race discrimination 

because in this type of claim, the plaintiff need not show they are part of a protected class. Id. 

Thus the prima facie case of this type of religious discrimination should be tailored to the 

specific facts of the case. Id. 

 The court cannot find much case law discussing the prima facie case for reverse 

religious discrimination and neither party addressed it. However, in a recent unpublished opinion 

out of the Court of Appeals for Third District, the court reiterated a test set out by the Tenth 

Circuit   for what the plaintiff must show in an action in which he alleges discrimination because 
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he did not share the same religion as his supervisors. Boonsalat v. City of Stockton (2021) 2021 

WL 4538888, 2021 Fair Empl.Prac.Cas. (BNA) 380,613 (quoting  Shapolia v. Los Alamos 

National Laboratory (10th Cir. 1993) 992 F.2d 1033, 1038). Specifically: 

[I] n order to establish a prima facie case in actions where the plaintiff claims that he was 

discriminated against because he did not share certain religious beliefs held by his 

supervisors, we hold that the plaintiff must show (1) that he was subjected to some 

adverse employment action; (2) that, at the time the employment action was taken, the 

employee's job performance was satisfactory; and (3) some additional evidence to 

support the inference that the employment actions were taken because of a 

discriminatory motive based upon the employee's failure to hold or follow his or her 

employer's religious beliefs. 

Here Plaintiff alleges he was subjected to discipline and termination which is an adverse 

employment action. As addressed above, he has also adequately pled that his job performance 

was satisfactory. Plaintiff has alleged that he did not participate in the workplace Christian 

prayers led by Gruppo but that Belanger did. Plaintiff also alleges that Belanger was promoted 

over him despite being less qualified and that Belanger was never reprimanded for cursing at 

work due to this participation in the faith based activities. This is sufficient to give rise to the 

inference that Belanger was favored (and Plaintiff was discriminated against) because of his 

refusal to participate in the religious activities.  

At this stage, Plaintiff has sufficiently pled employment discrimination based on religion. 

Thus, Defendant’s demurrer on the second cause of action is overruled.  

E. Third Cause of Action: Hostile Work Environment 

 Effective January 2019, Gov. Code Section 12923 provides, in pertinent part: 

The Legislature hereby declares its intent with regard to application of the laws about 

harassment contained in this part. 

(a) The purpose of these laws is to provide all Californians with an equal opportunity to 

succeed in the workplace and should be applied accordingly by the courts. The 

Legislature hereby declares that harassment creates a hostile, offensive, oppressive, or 

intimidating work environment and deprives victims of their statutory right to work in a 

place free of discrimination when the harassing conduct sufficiently offends, humiliates, 

distresses, or intrudes upon its victim, so as to disrupt the victim's emotional tranquility in 

the workplace, affect the victim's ability to perform the job as usual, or otherwise interfere 

with and undermine the victim's personal sense of well-being.  

Under this legislative intent, “[a] single incident of harassing conduct is sufficient to 

create a triable issue regarding the existence of a hostile work environment if the harassing 

conduct has unreasonably interfered with the plaintiff's work performance or created an 

intimidating, hostile, or offensive  environment.” See Cal. Gov’t Code §12923(b).  
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Historically, to state a prima facie case of hostile work environment based on race, the 

plaintiff must show: 1) he was a member of a racial class, he was subjected to unwelcome racial 

harassment, 3) the harassment was based on race, 4) the harassment unreasonably interfered 

with his work performance by creating an intimidating, hostile, or offensive work environment, 

and 5) the employer is liable for the harassment. Thompson v. City of Monrovia (2010) 186 Cal. 

App. 4th 860, 876. California recognizes that the existence of a hostile work environment 

depends on the totality of the circumstances and that a “discriminatory remark” may be relevant 

circumstantial evidence of discrimination. Gov. Code section 12923(c). Additionally, California 

has adopted the concurrent opinion’s reasoning in Harris v. Forklift Systems (1993) 510 U.S. 17, 

that a plaintiff need not prove that tangible productivity was reduced because of the harassment, 

but only that a “reasonable person subjected to the discriminatory conduct would find, as the 

plaintiff did” that the harassment so altered working conditions as to make it more difficult to do 

the job.” See Gov. Code section 12923(b).  

Here Plaintiff has shown he was a member of a racial class. He has sufficiently alleged 

that he was subjected to unwelcome harassment. He alleges that on one car ride with his 

supervisor/manager Gruppo, Gruppo started referring to “wetbacks” and illegal immigration. 

(¶23). Plaintiff further alleged that there was “non-stop” anti-Mexican and anti-immigrant rhetoric 

in the workplace and that despite his repeated attempts to get it stopped, it continued. (¶20, 22, 

23, 25). On another instance, Plaintiff alleges that he came to work to see his supervisors and 

co-workers laughing over “racist political memes.” (¶28). These allegations are sufficient at the 

pleading level to show that he was both subjected to harassment and that it was based on race. 

As to the fourth element, Plaintiff must show that the harassment unreasonably interfered with 

his work environment. California has legislatively mandated that a plaintiff need not show a 

reduction of tangible productivity, but only that a reasonable person would find it more difficult to 

do their job under those circumstances. Indeed, the legislature has expressly stated that a 

hostile work environment is one which sufficiently disrupts an employees’ emotional tranquility in 

the workplace. Gov. Code section 12923(a). Though the Plaintiff has alleged circumstances 

from which one could infer that the offensive racist banter affected his ability to work or have 

emotional tranquility at work, he has not pled such facts at this time.  Plaintiff has, however, 

sufficiently pled facts to meet the fifth element, namely that the Defendant is liable for  the 

harassment.   

Plaintiff has requested leave to amend. “The denial of leave to amend is appropriate only 

when it conclusively appears that there is no possibility of alleging facts under which recovery 

can be obtained.” Cabral v. Soares (2007) 157 Cal App. 4th 1234, 1240. As Plaintiff could allege 

facts which could allow recovery, namely facts showing that the racist banter and hostile work 

environment disrupted his emotional tranquility at work, leave should be granted to amend 

Plaintiff’s allegations as to his hostile work environment claims.  Defendant’s demurrer on the 

third cause of action is sustained with leave granted for Plaintiff to amend the complaint.  

F.  Fourth cause of action: Retaliation 
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 Gov. Code §12940(h) 1 provides that it is an unlawful employment practice for “any 

employer, labor organization, employment agency, or person to discharge, expel, or otherwise 

discriminate against any person because the person has opposed any practices forbidden under 

this part or because the person has filed a complaint, testified, or assisted in any proceeding 

under this part.” The elements of a claim for retaliation are: 1) the employee engaged in a 

protected activity, 2) retaliatory animus on the part of the employer, 3) an adverse action by the 

employer, 4) a causal link between the retaliatory animus and the adverse action, 5) damages, 

6) causation. La Mere v. Los Angeles Unified School District (2019) 35 Cal. App. 5th 237, 243. 

Close temporal proximity between a plaintiff's protected activity and the alleged retaliatory 

conduct against the plaintiff has been found sufficient to support a prima facie case of causation. 

Ibid.  

Plaintiff has satisfactorily pled a cause of action for retaliation. He alleges that he 

engaged in a protected activity by reporting the racist statements and banter at work to both 

supervisors and the HR department. He has sufficiently pled enough facts to give rise to an 

allegation of retaliatory animus that led to an adverse action. Specifically, Plaintiff alleges that 

for a period of months in 2018 he repeatedly  reported the racist comments to his supervisors 

and HR. He alleges his supervisor Gruppo knew about the reports and targeted Plaintiff as a 

result. He then alleges that as a result of reporting the racist behavior, he began to experience 

negative outcomes at work such as getting written up for cursing (which he avers he did not do), 

getting passed over for a promotion for which he was qualified, and finally being the only person 

in his department terminated. Plaintiff has alleged he has suffered damages as a result of not 

getting the promotion and as a result of getting terminated.  As such, he has sufficiently pled a 

cause of action for retaliation.  Defendant’s demurrer on this cause of action is therefore 

overruled.  

G. Fifth Cause of Action: Failure to Prevent Discrimination, Harassment and 

Retaliation 

 An employer is required to “take all reasonable steps to prevent harassment from 

occurring,” and the failure to do so is itself unlawful. (12940, subds. (j)(1), (k).)” Rehmani v. 

Superior Court (2012) 204 Cal. App. 4th 945, 952.  When the harasser is a supervisor,  “the 

employer is strictly liable for the supervisor’s actions. Roby v. McKesson Corp. (2009) 4t Cal. 4th 

686, 707.  Here Plaintiff alleges that Gruppo was a supervisor and that Gruppo, among others, 

continually engaged in racist comments and actions at work. He further alleges that Gruppo 

singled Plaintiff out for not participating in Gruppo’s workplace prayers and religious activities.  

As such, Plaintiff has sufficiently pled a cause of action pursuant to Gov. Code. §12940(j) and 

(k).  Defendant’s demurrer on this cause of action is overruled.  

 

 

                                                
1 Plaintiff’s complaint appears to inadvertently cite the wrong code section in its caption for claim 4.  


